











for murder. Two cases have provided us with some idea
of what “substantial and compelling circumstances” might
be and, although not very recent cases, they deserve some
reflection.

The Supreme Court of Appeal in S v. Ferreira was asked to
consider the sentencing of Ms Ferreira, who had arranged
to have her partner murdered. Ms Ferreira had been
abused by her first husband, and had suffered serious
emotional and physical abuse from her murdered partner
over a number of years. The partner made excessive sexual
demands, verbally abused her and raped her. He had even
threatened Ms Ferreira, on the night of his murder, that he
would allow his employees to gang rape her.

The court found that Ms Ferreira’s history of abuse,
at the hands of her first husband and her partner, and
the resultant infringement of her constitutional rights,
provided “substantial and compelling circumstances”. In
view of this, the court imposed a lesser

sentence. Ms Ferreira had already

served three years in prison, and the £ =
court imposed a six-year sentence, of % }7
which three years were suspended. » -

In a similar case, Mrs Engelbrecht, a \ (

nurse with a single child, murdered her
husband after nine years of marriage. Mrs Engelbrecht tied

her husbands’ hands behind his back using thumbculffs,
and then proceeded to suffocate him.

The court found that Mrs Engelbrecht’s abusive childhood
and the history of physical and psychological abuse
at the hands of her husband constituted “substantial
and compelling circumstances”. Mrs Engelbrecht’s
constitutional rights had been infringed over a number of
years. The court, again, imposed a lesser sentence. Finding
that the time already served by Mrs Engelbrecht was
adequate, she was sentenced to detention until the rising
of the court.

Domestic violence and the “battered woman syndrome”
are clearly factors which the court will take into account
when determining appropriate sentencing. A proven
history of abuse may constitute “substantial and compelling
circumstances” requiring a lesser sentence for murder.

S v. Engelbrecht 2005 (2) SACR 41 (W).

®m  Properly Planned Parenthood

“A celebrity is one who works hard all his life to become
well-known and then goes through back streets wearing
dark glasses so he won't be recognized.”
— Fred Allen

THERE HAS been considerable hype in the media relating
to inter-country adoptions by Hollywood celebrities. A
recent case in the Witwatersrand Division of the High

Court has focused the spotlight, although admittedly a
far less glitzy spotlight, on the adoption of a South African
child by an American couple.

The De Grees family asked the High Court for the sole
custody and guardianship of two-year old Ruth Webb, a
South African child. The De Grees family hoped to takelittle
Ruth back to their home in the Blue Ridge Mountains to
what would, by all accounts, be a blissful rural upbringing.
After obtaining sole custody and guardianship, the De
Grees family intended formally adopting Ruth in the
United States.

The court found that the De Grees should have approached
the Children’s Court for an adoption order, rather than
requesting the High Court to grant sole custody and
guardianship. The proper procedure in adopting a child,
whether or not an inter-country adoption is contemplated,
is to make application to a registered child welfare society.
If the application is approved in terms
of the society’s policy, the Children’s
Court should then be approached for
an adoption order.

The court acknowledged that the High
Court has inherent powers as the upper
guardian of children, which powers
it exercises in the best interests of the child. The High
Court could grant a sole custody and guardianship order
where it is in the best interests of a child, but only in very
exceptional cases. The usual procedure was to apply to the
Children’s Court for adoption, rather than to ask the High
Court for mere custody and guardianship.

The Children’s Court is entrusted with examining the
qualifications of applicants for adoption and with granting
adoption orders in appropriate cases. The Children’s
Court is in the best position to verify the qualifications of
applicants and this procedure should not be circumvented
except in exceptional cases.

Interestingly, the court noted that one of the reasons
for restricting adoptions to the Children’s Court is that
adoptions ordered through that court are registered and
archived. This process ensures that the child and his or her
biological family can later trace one another if required.
Custody and guardianship orders issued by the High
Court, on the other hand, are not subject to such registration
and archiving.

Although seemingly bureaucratic in its approach, the High
Court’s decision was strongly influenced by the desire to
ensure that South African children are not adopted by
unscrupulous foreign nationals. While the De Grees by
all appearances would make excellent adoptive parents
for little Ruth Webb, they were still required to approach
the Children’s Court and follow the required adoption
procedures.

De Grees and Another v. Webb & Others 2006 SASI
Witwatersrand Local Division.

LAW LETTER

JUNE 2007



Matrimonial Law

B Pension Problems

“It was partially my fault that we got divorced...
I tended to place my wife under a pedestal.”
—Woody Allen

SPOUSES married in community of property have a
single, joint estate. All assets acquired during the marriage
fall into the joint estate and, upon divorce, each spouse is
entitled to half of the joint estate.

Mr and Mrs Naidoo were married in community of
property. Mr Naidoo worked at Clairwood Hospital and,
as such, was a member of the Government Employees
Pension Fund. He resigned from his position at the
Hospital, and automatically ceased to be a member of
the Pension Fund, in February 2004. Several months later,
Mr and Mrs Naidoo were divorced. The divorce order
provided that Mrs Naidoo was entitled to one half of Mr
Naidoo’s pension benefit, calculated at the date of the
divorce, but payable when the pension benefits were paid
out to Mr Naidoo.

The Pension Fund refused to comply with the court order
and, amongst other things, pointed to Section 21(1) of the

Government Employees Pension Law, which provides that
“no pension benefit is liable to be attached or subjected to
any form of execution under judgment or order of a court
of law”. The matter eventually reached the Supreme Court
of Appeal which was asked to decide whether the Pension
Fund could be forced to comply with the court order.

The court found that Section 21(1) of the Government
Employees Pension Law did not apply to Mrs Naidoo
as she was not a creditor seeking to execute a judgment
against her former husband’s pension benefit. Given that
Mr Naidoo had resigned from his position and ceased to
be a member of the Pension Fund, prior to his divorce,
his pension benefit had already accrued to the joint estate
before divorce. Mrs Naidoo was entitled to an undivided
half share in the benefit before divorce and, upon divorce,
she was entitled to half the pension benefit.

Government Employees Pension Fund v. Naidoo & Another
2006 (6) SA 304 (SCA).
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